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PROCEEDI NGS
(10: 09 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
next in No. 02-1580, Richard Vieth, et al. v. Robert
Jubelirer.

M. Smth.

ORAL ARGUMENT OF PAUL M SM TH
ON BEHALF OF THE PETI TI ONERS

MR. SMTH. M. Chief Justice, and may it pl ease
t he Court:

This Court held 17 years ago in Davis v.
Bandenmer that a claimof partisan gerrymandering is
actionabl e under the Federal Constitution. But the |ower
courts have since effectively overrul ed Bandemer by
requiring factual showi ngs of plaintiffs in these cases
that are both inpossible and, |I submt, irrational. As a
result, the state -

QUESTION: Well, do you - do you - do you think
the | ower courts then didn't follow Bandemer? | nean,
Bandener set a very, very high standard.

MR. SMTH. Well, the standard that | think was -
t he proper readi ng of Bandemer does not require that you
show t hat your menbers of your party have been conpletely
di senfranchi sed, to the extent that African-Anmericans once

were in the South, or that - that your party has
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effectively been banned. The standard that was applied
here required that you show that you' re being prevented
fromregistering to vote, fromraising noney, from
canpai gni ng, from show ng up at the polls.

Those ki nds of constitutional violations don't
make sense as an el enment of a partisan gerrynandering
claim because they're not about gerrymandering, and of
course, they never occur. So if you're going to say the
claimis justiciable, it doesn't make sense sinultaneously
to require people to establish those kinds of independent
vi ol ati ons.

QUESTI ON: Three of us in Bandenmer thought the
clai mwas not justiciable.

MR. SM TH: Yes, Your Honor, and | would submit
to you that - that - that history suggests that - that it
- the Court should not go that direction, because -

QUESTION: | was thinking history showed that was
the way to go.

MR. SMTH:. Well, what - what we've seen, Your
Honor, because of the - the fact that the [ ower courts
have effectively read - rendered -

QUESTI ON: They couldn't - they can't reach a
deci si on under that Bandener standard. It's inpossible.
So maybe the way to go is to just stay hands off these

t hi ngs.
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MR. SMTH: Well, we've never had a - an
opportunity for the lower courts to actually apply a
standard that says when does the map becone so unfair that
it's anti-denocratic? Wat they have done instead is
apply this shut-out standard, which doesn't allow any rea
scrutiny of the map.

QUESTION: Let - let me tell you my concern with
- with fairness. If - if you look at British
parliamentary history, begin with Wal pole and go to
Di sraeli and G adstone and Pitt and Churchill, and then if
you conme to this country and you think about Dirksen and
Cannon and Webster and Clay, | don't recall any of them
ever tal king about this issue froma standpoi nt of
fairness. | don't know what |'m supposed to | ook to.
Legislate - there's just no sources on which we could -
from- fromwhich we can draw.

| woul d concede that what happens here is unfair
in some common - common parlance. It - it - it |ooks
pretty raw. But | don't recall legislators talking about
what neutral standards ought to be. Now, we have in our
own juris - people talk about contiguity, geographical
conpactness, but | just don't think we have a - a | arge
source on which to draw. W know about nunmbers, one - one
person, one vote. But beyond that, | - it - it seens to

me that we're at sea.

5

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

MR. SM TH: Well, Your Honor, what we - what we
try to do is articulate a standard which is tied to the
basi c denocratic values that are at stake and to the - and
to the article |I standard that says the people should
ultimately be deciding who's going to be representing them
in Congress, not the states. The one thing that's clear
fromthe constitutional -

QUESTION: Well, since we're tal king about
article I, it also says that the tines, place, and manners
of hol ding elections for Senators and Representatives
shal |l be prescribed in each state by the |egislature, but
the Congress may, at any tinme, by law, make or alter such
regul ati ons. That suggests to nme it's none of our
busi ness.

MR. SMTH. Well, Your Honor, this Court held in
Wesberry v. Sanders, and has since tw ce done - applied
t hat again, both in Cook v. Gralike and the - and in the
TermLimts case, that there are judicially enforceable
limts on the extent to which a state, in exercising the
procedural power to establish the tinmes, places, and
manners of congressional elections, can create an uneven
playing field and attenpt to try to dictate the outconme of
an el ection.

QUESTION: All right. But then the problemis

that | think | have and others is, what are these
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standards? Now, you propose, one, look to the m nd of the
| egislature. We'll do that. They'll always want party
advant age, always. Look to the extent to which they
depart fromhistorically drawn lines. Well, the

hi storically drawn |lines thenselves are random Third,

hi story. MWhy is history the key? Third, |look to see

whet her or not the mnority party m ght get the nmpjority
of votes, but the mnority of seats. VWhether they m ght
in the future, that depends how people vote in the future.

There's no set of lines where you couldn't
i mgi ne results that could come out that way. So how do
we do it?

MR. SM TH: Your Honor, that's - with - with al
respect, | - | - first of all, we don't suggest that you
shoul d sonehow | ook at the departure from historical
lines. That's not part of our -

QUESTI ON: You said | ook to see whether the
traditional criteria are predom nantly ignored.

MR. SMTH: That's -

QUESTION: That's what I'"mreferring to.

MR. SM TH. Okay. That's part of the intent -
yes.

QUESTION: |'ve read it. | understand it.

MR. SMTH: Qur - our standard on effects is that

- does not suggest that politics should be taken out of

7

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

this process. As this Court recognized in Gffney -

QUESTION: No, no. | - ny question is, how do
your standards possibly work?

MR. SM TH: The standard woul d be, under our -
under our subm ssion, can you denpnstrate that it is
absolute - that it is very clear that you could get nore
than half the votes and have no chance.

QUESTI ON: Al ways can.

MR. SM TH: No.

QUESTION: You can't draw a set of |ines such
that | couldn't inmagine a voting pattern such that that
woul dn't happen.

MR. SM TH: But, you see, our standard is
preci sely the opposite. You have to show that it would -
under any voting pattern, it would happen. There is no
possibility that with nore than half the votes you could
get anywhere near half the seats.

QUESTION: You're - you're just pulling this -
you're just pulling this thing out of a hat, so to speak.
| mean, you've got phrases in the Constitution that
Congress may do it or the states may do it. You' ve got
t he Equal Protection Clause, which was - cane into being,
you know, in 1868, not in the original Constitution. And
they - they just don't intimate anything |li ke what you're

t al ki ng about.
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MR. SMTH. Well, Your Honor, we - we focus on
this 50/50 point, this majoritarian standard for two main
reasons.

QUESTI ON: What - what -

MR SMTH. One is a - is a matter of principle,
which is to say, when does consideration of politics go
too far? It goes too far when we're no | onger operating a
denocracy -

QUESTI ON: Well - well -

MR SMTH. - we're having a mnority party
control the mapjority of seats.

QUESTI ON: Well, when you say, you know, the -
the Constitution doesn't ever use the word denocracy.

MR. SMTH: Yes, but we - but we have a - we have

QUESTI ON: Not to nention party.

QUESTI ON: Yeah.

MR. SM TH: We have a comm tnent though to the -
to the fact that the House of Representatives is supposed
to mrror the people and is supposed to be -

QUESTI ON: Wl | -

MR. SM TH: - representative of the people.

QUESTION: Well, you - but -

MR. SMTH: And we -

QUESTI ON: The - the - the Constitution
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originally provided that the - the standard for the state
vote would be the standard for the Representatives in
Congress. And in other - it - it was sinply left up to
the states. And there were property qualifications for
many years, so it didn't represent the people in that
sense.

MR. SM TH. The reason we are focusing on the
maj ority standard, the 50/50 standard, is in part because,
as this Court has recognized in Wesberry and it's
recognized in - in - in Cook and it's recognized in
Thornton, the states are not supposed to be deciding for
t henmsel ves who's going to be representing the people. The
peopl e are supposed to deci de.

The second reason is that 50/50 you don't have
t hese problens of distortions, which, as an enpirical
matter, happen in a w nner-take-all, single-nmenber
district system \Vhen you get to 60/40, the party that
has 60 percent of the vote ordinarily would expect to get
nore than 60 percent of the districts. That's why you
don't - you don't ever want to have a rule of proportional
representation.

QUESTION: It happens under a system of
presidential electors too, as we recently saw. |s that
unconstitutional al so?

MR. SM TH: No, Your Honor. The el ectoral
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college is not a mpjoritarian standard in the sanme way
that we - we have here. Because of the Great Conprom se,
it includes two Senators are counted, two votes for the
Senators in every state across the board, so there - that
- that is the disparity between the popul ar vote and the
el ectoral college. But in the - but the House of
Representati ves was supposed to be the mrror of the
people and the - this Court has constantly policed the
efforts by the states to encroach from procedure into
substance, to try to decide in advance, as Pennsyl vani a
did here. We would rather have two out of three of our
Representati ves be Republicans, even though we're a 50/50
state, and regardl ess of how people vote, we're going to
determ ne -

QUESTI ON: Yeah, but it's not - let - let ne -
you've got nme up to the point of this 50/50 business. Now
" mthinking. Let's use party nanmes. |t helps for
clarity. Suppose the Denocrats have, under the
districting, they're - they're the ones who are the
victins. Now, |let's suppose that they did get 55 percent
of the state vote for Congress in the next election. Now,
you're saying that if it were true by this nmap that
they're getting that vote, 55 percent, meant that
nonet hel ess, they had to get fewer than half the

Congressnmen, then it's bad.
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And ny problemw th that is, | don't see how
we're going to know in advance, unless this is going to be
done by sone experts com ng in and neasuring prior votes
and getting into an argunent. And if that's what's going
to happen, | keep thinking of Ken - John Kenneth
Gal braith, who says, |I'd rather be governed by 400 people
chosen at random fromthe tel ephone book than the Harvard
faculty. All right, now -

(Laughter.)

QUESTION: That's a joke, but nonetheless, is a
serious point.

QUESTION: WIlliam- WII - WIIliam F. Buckl ey,
Jr., not - not - not Gal braith.

QUESTI ON: Now, do you see mny -

(Laughter.)

MR. SMTH: Ot her side of the aisle. Your Honor

QUESTI ON: Now, |'ve exposed the entire problem
| want you to respond to it.

MR. SM TH: Your Honor, experts will in all
i kel'i hood be involved as we - we have an exanple of the
ki nd of expert testinony that can be given here. But this
is not, to use another expression, rocket science.
Experts testify in voting rights cases about how districts

wi ||l behave. They use prior election returns plugged into
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those districts to nmake esti mates about how they will
behave, and it'll be the burden on the plaintiffs to
establish - they have the burden of proof - that, in fact,
it is true that if you get - that - that the - this
favored party, with nore than 50 percent of the vote, wll
have essentially no chance of getting half the districts.
That is -

QUESTI ON: Were the experts on which you rely,
were they presented as witnesses in the district court?

MR. SMTH. We had a trial on the one person, one
vote claim Your Honor, after the partisan gerrymandering
cl ai m was defeated, was dism ssed. And the - the state
tried to justify the deviation by tal king about neutral
principles that governed this map, and so we had the
opportunity to put a kind of preview of our partisan
gerrymanderi ng evi dence on -

QUESTI ON: Yes, but M. Smth, isn't it true that
what the issue is sufficiency of your conplaint?

MR. SMTH: That's - that's correct, Your Honor.
At this point -

QUESTION: And may | ask you a question that -
that troubles ne about the conplaint? It seens to nme your
conplaint was drafted on the theory that you agreed wth
Justice Powell's position in Bandener, but the position

you've conme up with in this Court is entirely different
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and not the one that | read into the conplaint. Your
maj ority analysis theory is - is really quite different
from- fromthat theory. You - you seemto have abandoned
Justice Powel | .

And I - what | wanted to ask you is, under the
t heory of the conplaint, as opposed to the theory on which
you're arguing in this Court, if you were - you allege
that there were no neutral justifications whatsoever for
any district line. And if you put in proof to that effect
and the - and the other side prove there were neutral
justifications for half the districts, say, but the - that
there were a half that did fit your allegations, would -
would - in your view, would the district court have the
authority to review the districts that were totally
unjustified wi thout nmeeting your mpjority analysis clainf

MR. SMTH: | think the court does have to | ook
at the effects of the deviate - departures from
traditional district criteria -

QUESTI ON: Assune the effects, say you' ve got two
plaintiffs, one fromdistrict 6 and one from 16, | think.

MR. SM TH: Yes.

QUESTION: If, for exanple, the - the court
t hought that district 6 had absolutely no justification,
it's wldly, you know, the shape is so terrible and so

forth, but the rest of the map was okay. Under your
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conpl aint, could the judge do anything about that?

MR SMTH | - | think it - the - certainly
under our conpl aint and under the - our conception of the
case, you don't look at one district in isolation and say,
this district is too ugly or too nuch of a departure -

QUESTION: | know your conplaint is drafted as a
all-or-nothing, but I'mjust wondering, within the -
within the allegations, would - would it be open to the
judge to say, well, they |lose on the total picture, the
majority theory is - is just too - too novel for me, but
what they've said about district 6 pans out 100 percent.

I s that -

MR. SMTH. That - that's not our case, Your
Honor, and - and the reason for it is, | don't think that
this Court is going to cone in and start inposing,

particularly districting criteria, when an ugly-1ooking

district -
QUESTION: In particular districts?
MR. SM TH: - an ugly-I|ooking and odd -
QUESTI ON: They did that in the racial
gerrymanderi ng context - situation.

MR. SMTH:. Only when - only when it's talking
about race on either side of the line, and - and it could
be that the Court would ultimtely get to the point of

saying a district that's too ugly and - and divi des
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Denocrats from Republicans ought to be viewed in the sane
way .

But our subm ssion is nore |like the racial vote
dilution case, that not only are there departures woul d
show partisan intent, but you have to | ook, as the Court
said in Bandenmer, statew de and see whether, in fact, the
- the - the legislature has created a situation where a
Republican votes counts twice as nuch as a Denocratic vote
in this state because -

QUESTI ON: Race does not change. You - you are
the race you are, and you're not going to change it next
year. Political party doesn't work that way. How do -
how - how - how do you deci de what, you know, what - what
is the Republican vote? |Is it just registered Republicans

MR. SM TH: No, Your Honor -

QUESTION: - and is everybody that's registered a
Republ i can now have to stay - maybe we should make them
stay regi stered Republicans so that we can have good
districts, right? | nean, it - it - | just don't
under st and how you run this schenme. You cannot really
tell until after the election is done how many Republicans
and how many Denocrats there are in each district.

MR. SMTH Well -

QUESTION: Are - are you going to -
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MR. SMTH: - the way you identify -

QUESTI ON: - count on party registration? 1Is
that the basis for divvying it up?

MR. SM TH: No, Your Honor. [It's how people have
voted and how -

QUESTION: In the last election.

MR SMTH. Yes. And it - it would again be the
burden of the plaintiff to show that there are predictable
voting patterns, that there's a |arge chunk of people who
are consi stent Denocratic or Republican supporters who are
being injured in their voting rights by neans of a - of a
del i berate schenme by the | egislature.

Now, the idea that these people are hard to
identify is a little hard to square with a map, in which
you have these incredibly conplicated peninsul as goi ng out
to find -

QUESTI ON: Any particular election, they are very
hard to identify in any particular election, which is why
the parties go about selecting their candi dates very
carefully. If it didn't make any different, they'd pick
any old body -

MR. SM TH: What the evidence -

QUESTION: - and run them and - and you'd get al
of the sane Republican and the same Denobcrat votes.

That's not the way the world works.
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MR. SM TH: Well, what the plaintiff would have
to show in such a case is that there's a sufficiently
consi stent pattern of voting in the state that a racial -
that a political gerrymander is possible and it has
occurred and it - and that it will - and that, in fact, in
the future there will be an injury to one class of voters
who have been packed into a small nunber of 90 percent
Denocratic districts, while there's a nuch | arger nunber
of relatively safe Republican districts.

Now, you can say that's not true or we can't
know it, but we all sit here knowing - know that's what
t hey did.

QUESTION: M. Smth -

QUESTION: Well, what is it -

QUESTION: To - to what extent - what - to what
extent, M. Smth, does your - does your theory depend on
the registration of the voters?

MR. SM TH: Regi stration m ght be an indication
of voting patterns, but our theory is - is you | ook at
voting patterns and decide in advance of the next
election, will there in fact be a - a situation where it's
i npossible for - if the Denobcrats got half the votes or
t he Republicans got half the votes, it would be inpossible
for themto get close to half the seats.

QUESTI ON: Well, what is the -
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QUESTI ON: The point is it -

QUESTION: - particular vice of - of
redistricting, just on the basis of politics? Suppose you
did it on the basis of isolating or - or fracturing union
votes, or - or the gay vote or the environnmentalist vote
or farm subsidies?

MR. SMTH Well -

QUESTI ON: Where - where - where does your - your

- your principle particularly elect political parties? 1In

- in - in fact, it seens to nme that parties mght - m ght
wel | conclude - include sone of these groups that |'ve
ment i oned.

MR. SMTH: This Court has - has nade clear in a
number of cases that the Governnment has no business
di scrim nating agai nst people based on their partisan
affiliation or their political viewpoint, in contracting,
in jobs. And it seens to us it would - it should be clear
that at sonme point, a |level of discrimnation in designing
t he machi nery of denocracy, the electoral process itself,
a - aformof discrimnation that's equivalent to saying,
in two-thirds of the district we're going to count all the
Republican votes twice, in one-third of the districts
we're going to count all the Denocratic votes tw ce.

QUESTI ON: But certainly you allow for sone

discrimnation? | nean, that - that's the way
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| egi sl atures go at it.

MR. SMTH: Well, as this - this Court has made
clear, both in the race area and the politics area,
redistricting is alittle different fromother areas. It
doesn't nake any sense to demand purity and a conplete
non-consi derati on of these factors, but there has to be an
out er boundary. |If there's no outer boundary, then -

QUESTION:. M. - M. Smth, you're - you're
essentially asking how much is too nmuch. You say you have
this decision that said people have this claimthat they
can bring, Bandener. But that was a case where the bottom

line was, and you have no claimon the merits. Now, if a

judge, a district judge, in - in one of these cases said,
wel |, here's the Indiana plan and the court said that that
was okay, and this one doesn't | ook any worse to ne. |Is

there a difference between the Pennsylvania plan and the -
a significant difference between those two?

MR. SMTH: There's a -

QUESTION: Wth our precedent, | nean, you have
to take the whole of it, not just half. The half standing
to sue you like, the bottomline, but the Indiana plan,
egregious as it may | ook, is okay.

MR. SMTH. Well, the facts shown in the |Indiana
case, in the Bandener case, were nuch | ess severe than

those we alleged here, in terms of - here we had
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al l egations which were ultimtely supported by expert
testinmony in the one person, one vote trial, that they
woul d get a large super-mpjority of the districts with
only half the - with half the votes or |ess.

And in - in Bandener, the facts as they were
presented, there was no such expert analysis. I|nstead,
they relied on the results of one election in which one of
t he bodies actually canme out the right way and one of them
canme out slightly the wong way. They had not supplied
the Court with the same kind of evidence that we would
propose to supply, and - and did not neet, at |east as an
evidentiary matter, the standard that we propose here.

It mght be that, in fact, if sonebody | ooked at
t hat I ndiana map, it might have net that, but nobody
studied it in that way. They were sinmply saying, | ook,
it's really ugly, they've got these unfair, nulti-menber
districts in certain cities, and, in fact, the way the
vote canme out in the House, the Denocrats got nore than
half the votes and got only 43 percent of the seats. That
| - that, | submit, is not a sufficient basis to establish
t he outer boundary that we woul d suggest you have to neet.

QUESTION: But if you're going to say it's not
fair, fairness in what sense? |If we say it's not fair to
draw lines that will pack and crack one party or another,

you're going to end up with no geographi cal boundaries,

21

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

because all geographi cal boundaries do that. A random
systemin Pennsylvania would give the Denpcrats no
Representati ves -

MR. SM TH. What -

QUESTION: - purely random

MR. SMTH. Well, that's -

QUESTION: So - so it's, | mean, mny point is that
politicians and the public, in fact, in form has one idea
of what's fair and it's very hard for a judge to turn that
idea into judicially adm nistrable rules.

MR. SM TH: Your Honor, with - with respect, | -
| think that it is perfectly possible for somebody to | ook
at a map and deci de whether or not it does or does not
unfairly discrimnate against one of the political
parties. Courts draw nmaps thenselves fairly - fairly
frequently. They collect testinony fromexperts, the map
i n Pennsyl vani a that was -

QUESTION: You - you can tell whether it
di scrim nates agai nst one political party, | guess on the
basis of - of - of projections that may turn out to be

wrong. You -nobody can say for sure. But what - what you

can say, what you can guess about, is sinply that it wll
favor one party over another, yes. But - but is it so
easy to tell that it will unfairly favor one party over

another? And that's what you're arguing here.
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How unfair is unfair? | don't know \What is
it, 60/407?

MR. SMTH: If it gets to the point where one
party's getting two-thirds of the seats with | ess than
half the votes, in a denocracy, | submt that's the place
where it crosses the line.

QUESTION: Ckay. M. Smith, you - is - is that
the - the - the force of your argunent, | take it, is not
that this happens in one electoral year, because there my
be all sorts of reasons. |It's sonething, your argunent
is, it happens over tine.

MR SMTH. |t -

QUESTION: Let's - let's - let me start with that
assunption. Let's assume that we come up with a rule in
which we - we cone up with a wait-and-see rule, and we
say, it's not enough for you to prove a - a violation to
predict in advance. You've in fact got to prove a
vi ol ati on by | ooking back and establishing through the
course of three or four elections that - that this pattern
is enmerging. And let's assunme we say, if you can do that,
you W n.

My question, which then goes to the substance of
what you're going to win, and ultimtely the substance of
what your claimnust be is, what is the principle that the

district court nmust apply in a case like that to reform or

23

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

- or redraw the districts? Does he - does he come up with
a principle that says anything that follows traditional
redistricting principles, you know, conpactness, et

cetera, is okay? That won't necessarily solve your

pr obl em

Has he got to cone up with a schene that says
there's a presunption that all districts have got to be
conpetitive? |If he does that, there's going to be a clear
break with tradition because there are | oads of places
where you can't have conpetitive districts. What is the
principle on which he's going to reformit?

MR SMTH. Well, let - let - | will - let nme
directly answer that question in a nonment, but |let nme just
comment. | think the idea of a rule that says you have to
wait three or four election cycles to - to prove your
case, it would essentially be - nmean that the claimis
wort hl ess, because you're going to redraw the districts
every 10 years, and there's an enornous anount of

irreparable harm as you suggest.

QUESTI ON: Two el ecti ons.

MR. SM TH: As you suggest, there's already
irreparable harm Once you've thrown out all the
i ncunbents of the disfavored party, they have new

i ncumbents that have cone in now. It doesn't nean that
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you can't have a renedy, and it would seemto ne the very
first thing you' d want to do, just as you do in a race
case under section Il is - is have a map which does not

i nherently pack and crack the disfavored group to the
poi nt where they don't have the opportunity to -

QUESTION: The - the trouble is, in the race
case, you have a relatively sinple objective in mnd. And
that is, the relatively sinple objective is that once you
identify the political party of the racial voter, the
mnority voter, that mnority voter ought to have, in
effect, the sanme opportunity as a non-mnority voter of
that political party.

Here, we have a different problem \hat is the
force or power that a member of a given political party
ought to have? It's not as sinple as the race case.

MR. SMTH:. Well, | think the inquiry would
essentially be the sanme though. They - the parties would
have to cone with the renmedial map, the - presum ng the
| egi sl ature woul d have an opportunity to draw on in the
usual situation, in which they could show that it is no
| onger the case that there is such packing and cracking of
Denocrats that - that at 50 percent, they would have no
chance of getting 50 percent of the seats.

QUESTI ON: What - what if you have nore than two

parties? | nean, |ike Mnnesota, where you have besides
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t he Republicans and the Denpbcrats a very strong farner
| abor party?

MR. SM TH: | assune that the experts could deal
with that. In - inreality, in this country -

QUESTION: | - well, I - I'"msure they can. What
- what - what test do you want themto apply?

MR. SMTH. Well, the -

QUESTI ON: Each proportional representation for
each of the parties?

MR. SM TH: No, Your Honor. The - the - the test
we're tal king about here is - is if one of the parties
woul d get to 50 percent, would they have an opportunity to
- to have a mpjority of the del egati on?

QUESTION: Do you take into account at all in -
in this picture, this is not something that could have
been adopted by the Republicans in the state |egislature
alone. It took quite a nunber of Denocratic votes to put
it through.

MR. SM TH: Well, Your Honor -

QUESTION: Is that - is that relevant?
MR SMTH: It - it mght be relevant at trial if
we ever get to trial. Qur claimwas dismssed. Wat we

woul d attenpt to show at trial, and I think we would show
at trial, is first of all, not a single Denpocratic Senator

voted for it. There were some Denocratic House Menbers
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who voted for it,

and the reason for

that i s because there

are five Menbers of Congress who are Denocrats in the

State of Pennsylvania who are real

districts they got.

And the General
| eadership said, well,
you know what -
for,

you need to get us sone

dynam cs that take place,

Assenbl y,

real happy with the

t he Republican

if you guys want these districts,

you know what the price you have to pay

vot es. So that - there are

and in any partisan gerrymander

there's going to be sone really good districts for the

di sfavored party, just
al |l ocati on,
maj ority control.
QUESTI ON: M.
you identify any state where

gerrymanderi ng has persisted

years or nore? Can you give
it's persisted over a period
MR. SM TH: |' m not

enough know edge of political

to be able to tell

certainly wll

not enough, not -

Sm t h,

you whether that's the case or

not a fair - fair

not one that would allow the party to have a

over a period of years, can
your test of partisan
over a period of tinme, five

us exanpl es of states where
of years?
sure that I - that | have

hi st ory goi ng back decades

not . | t

persi st through a decade as | ong as the

whol e | eadership of the state doesn't shift over to the

ot her party,

crime, so to speak,

as long as the party that commtted the -

mai nt ai ns either

t he

t he governorship or
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one house of the legislature to be able to -

QUESTI ON: Because in how many states do we have
a situation currently where both houses of the | egislature
and the Governor are of one political party?

MR. SM TH. There's quite a nunmber of states,
including, as it happened in - in this round, a nunber of
very conpetitive states, the - which caused quite a - had
quite a consequential inpact on the Congress, Florida,

M chi gan, Onhi o, Pennsylvania, and now nore recently, Texas
has cone into play and decided to -

QUESTI ON: | suppose typically we would expect
t hat over any period of time that condition wouldn't
remain. You'd - one branch would be in the hands of the
other party in time. Certainly if - if you had sonething
i ke 50 percent of the voters -

MR. SM TH: Which, in order to fix the problem
once it already exists, you have to get both houses and
t he governorship back to - to pass a second bill
Ot herwise, it's in place for the 10 years and then what
al so happens in nost states is the state |egislatures, of
course, gerrymander thenselves as well as the - the
congressi onal seats, in order to keep thenselves in a
position where 10 - 10 years hence they'll still be around
and in control of the process again.

So there is a - a fundanmental - fundanentally
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anti-denocratic part of this, which neans in - in the |long
run, you are - you do have very conpetitive states with
extrenely skewed congressi onal del egations. The - the

del egation fromFlorida is 18 to 7 in a state that has a
robust two-party denocracy. Now, that - that ultinmately
is not denocracy. That's our subm ssion.

|'"d like to save the balance of ny tine, Your
Honor .

QUESTION: Very well, M. Smth.

M. Krill, we'll hear from you

ORAL ARGUMENT OF JOHN P. KRILL, JR.
ON BEHALF OF RESPONDENTS JUBELI RER AND PERZEL

MR. KRILL: M. Chief Justice, and may it pl ease
the Court:

Because politics is inherent in redistricting,
any test, including the appellants' proposed test in their
reply brief, requires inherent political choices to be
made, choices that we submt are inappropriate for the
judiciary to make.

Appel l ants' | atest test, for exanple, has hidden
political choices in it that are outconme determ native.
For example, they use 10 years of statew de races rather
t han using a single base race, as recomended by the
source they cite in footnote 5 of the -

QUESTION: May | ask you kind of a prelimnary
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gquestion? Let's assune that them - that their theory
won't fly, this majority theory is just too inpractical
and so forth. But what about the theory advanced in their
conplaint that the - some of the districts, and perhaps
all - they allege all - were - were drafted by relying
exclusively on a principle of maxi num parti san advant age?
And supposi ng the evidence shows that no neutral criteria
at all were used except let's do the best we can to help
our own party get as many seats as we can. Wuld that

rai se a question at all in your m nd?

MR. KRILL: No, Your Honor. First, because I
don't think that that's a question that should ever cone
to trial. The legislative process is so conplex. Every
| egi sl ator -

QUESTION: Well, what if - what if they narrowed
the allegation, said just district 6 or district 16 was
clearly drawn for this purpose and no other, no neutral,
no effort to be conpact or contiguous or follow boundary
lines or rivers or anything, we just want to get the
maxi mum vote for one particular party here. Wuld you say
t hat was perm ssi bl e?

MR. KRILL: It - yes, |I would, Your Honor. And -
and | would also say that it - it is not only inpossible
to prove at trial, but inproper to even attenpt to prove

at trial, because - and we'll - let's take district 6 in
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Pennsyl vani a as an exanple. Because it would require
inquiring into the |l egislative process in violation of
| egislative privil ege.

QUESTION: No, it would just -

MR. KRILL: Legislators are pulled in a mllion
di recti ons.

QUESTION: It would just say to the - when you
have a - a really strangely distorted district, the burden
is on you to point out one neutral justification for it,
and we'll assunme that if you - you won't have to go into
the mnds of the legislature, just assunme there is
sonet hing we can point to, such as a boundary line or if
it's fairly conpact or it's - but you can't point to
anything. You don't have to go into anybody's mind. You
just say - you give themthe opportunity to explain, and
they - they say, well, we have no explanation. We did it
j ust because we want to get that to be a denocratic
district.

MR. KRILL: If - if the entire legislature en
masse canme forward and admtted that -

QUESTI ON:  Yes.

MR. KRILL: - every legislator said, that's why I
voted for it, Justice Stevens, | would still say it's a
perm ssible |legislative choice. Janmes Madison, after all,

in the Constitutional Convention, acknow edged that they
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were giving to state |egislators the power under article
|, section 4, quote, to so nold their regulations as to
favor certain candi dates, closed quote.

QUESTION: Is there any duty at all to - any duty
at all in drawing districts to try to do it inpartially?
Your answer is no?

MR. KRILL: Not constitutionally, Your Honor, but
there are -

QUESTI ON: Yeah.

MR. KRILL: - political forces that pull themin

QUESTION: | understand that.

MR. KRILL: - in a nultitude of directions.

QUESTI ON: But then on the Constitution, what
about if the |egislature decided that the salaries of the
maj ority |legislature should be 10 percent higher than the
mnority |egislators?

MR. KRILL: | -

QUESTI ON: There'd be a good reason for it,
because they have nore work to do. They have to vote and
they - they get statutes adopted and prograns enacted, so
woul d that satisfy the constitutional duty? |If there is a

duty to govern inpartially, do you think it woul d?

MR. KRILL: I'm not sure that would prevent a -
present a Federal question, Your Honor, but I'm- |I'm
2
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certain that our supreme court in Pennsylvania would
address it. Qur - ny - ny individual clients, the

| egislative | eaders, in fact do have higher salaries,
precisely for that reason.

QUESTION: But that the - all the nmenbers of the
maj ority party?

MR. KRILL: No. | - | don't think so, Your
Honor. | - | can't inmagine that even happeni ng.

QUESTI ON:  Suppose | have in ny -

QUESTI ON:  Why not ?

QUESTION: Oh, sorry. In - in my mnd the, which
| don't - I want you to assume for the sake of argunent -
that - that one thing the Constitution ains at, one thing
t hough, it wants to leave all this up to the |legislature
as nmuch as possible, et cetera. But one thing it ains at
is mpjority rule. Therefore, if, over a period of tine,
we have a districting system where the mnority - the
maj ority who get the - the mpjority of votes end up with a
mnority of seats in a serious way, that undercuts the
denocracy that the Constitution foresees. And with
conputers, that m ght happen.

Now, suppose | start with that assunption, and
" m | ooking for a standard. So suppose | combine Justice
Stevens' standard with the requirenent to keep judges out

of it, that this has really to have happened. It's not the
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Harvard faculty. It really happened. And in fact, after
really happening once, then we al so have the experts who
tell us it has to happen in the future.

Now, we have three things - three requirenents
there that really are designed to police the outer fringe.
And if | start with that assunption of what the
Constitution wants, why don't | say it inposes those three
requi renments?

MR. KRILL: All right. Accepting your
assunption, Justice Breyer, | - first of all, I - 1 think
t hat one woul d have to |ook at a |lot of different things.
The appellants' test, for exanple, assunes that Denocrats
are evenly disbursed across the state -

QUESTION: Oh, I've rejected their test.

MR. KRILL: Right.

QUESTION: |'ve rejected their test. 1've
borrowed fromit, but rejected it.

MR. KRILL: But because -

QUESTION: All right. So the test has the three
el ements that | said. One, they're experts. Two, it
really happened. And three, Justice Stevens' objective
version of there-is-no-other-explanation requirenent.

MR. KRILL: Al right. It - it really did happen
in Pennsylvania in 2000. The - and this was under a

judicially-drawn map. All right. The party that had a
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maj ority of the popular vote got a mnority of the
congressi onal seats. The sane thing happened again in a -
in another - in a subsequent election, but it was exactly
the reverse. You know, the Denocrats and Republicans
flipped.

So it - it can, in fact, happen, Your Honor.

But if you allow the experts to control over the voters,
then you' Il never know the truth of what would really
happen. And let ne give you an exanple in Bandener
itself. The aftermath of - of the Bandener case in

I ndiana is instructive, because two years after this Court
handed down its decision in Bandener, the Denobcrats, who
woul d have had the Court believe that they were consigned
to an eternity of Republican tyranny, actually won 50
percent of the state House seats in Indiana. And only two
years after that, in 1990, they won control, and control
has flipped back and forth ever since in |Indiana.

So, | believe that Justice O Connor's concurring
opi nion in Bandenmer was - was quite on point. The system
is self-correcting. Now, the appellants test in using 10
years, instead of a base race as their own acadeni c source
recommends, actually gives a |ot of weight to the past
preferences of voters, dead voters, voters who have noved.
Naturally, this is a political choice, because any party

t hat perceives this influence as waning over time wll ask
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you to adopt a test that gives weight to past choices.

They al so use high profile offices in choosing
their races instead of lowprofile statew de races, non-
charismatic races as their - as their acadenm c source
recommends. And, of course, we have such non-charismatic
races in Pennsylvania. W call them statew de appellate
judicial races. Nothing could be nore non-charismatic.

QUESTI ON:  Unki nd of you to say it, sir, unkind
of you.

(Laughter.)

MR. KRILL: And, of course, it - they've nmade a
political choice in not using those races either, because
in 2001, the year that our |egislature was considering
this plan, the Republicans took seven out of seven
st at ewi de appellate races. They also, as - as - as |
mentioned, in their test assunmed di spersion of Denocrats
uni formy, when, in fact, Denocrats, as we all know, are
conpacted, self-conpacted, into urban areas. So, the -
the test is very tilted.

A curious thing that they do in their test is
turn real races into hypothetical races by normalizing
them so as to renove the popularity factor fromthose
races. Well, that's curious, since politics is all about
trying to achi eve that popul ar edge. What they did not

do, and this is another political choice in constructing
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the test, is to a use a very - a - a race that was
practically 50/50 in Pennsylvania in 2000, a race, by the
way, that's cited in their conplaint. It's - it's the Al
Gore race for President. M. Gore won 50.6 percent of the
popul ar vote in Pennsyl vani a.

Now, the statistics show that he al so would have
won a majority of the congressional districts under the
plan that's before this Court if he had been packaged as a
congressi onal candidate. Actually, he would have won a
maj ority, 10 out of 19 districts. The statistics are in
the joint appendi x, page 273.

QUESTION: May - may | again ask you just one
guestion about the conplaint? Do you think it states a
cause of action under the theory espoused by Justice
Powel | in his Davis agai nst Bandener concurrence in the
judgnment? And if not, why not? And then the final
gquestion is, and if it does neet that standard, why isn't
t hat adequate judicially manageabl e standards?

MR. KRILL: Yeah, | - | confess that | don't
clearly remenber Justice Powell's standard for
justiciability in - in his concurrence, Justice Stevens.
| do disagree, however, with - with his standard for - for
remedi al action. He called for a searching and sensitive
inquiry. And | submt there really are no neutral -

QUESTION: Well, but the first question -
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MR. KRILL: - principles.

QUESTI ON: - before you reach renmedy is whet her
there's a violation.

MR. KRI LL: Yes.

QUESTION: And his theory basically was, there's
a violation if there are certain wildly - wldly-defined
districts that have no neutral justification except to
gi ve partisan advantage to the people who had the power to
draft them and who did not even consult the adversary
party in drafting them That was his standard.

MR. KRILL: Well, that's inpossible to prove and
i mproper to prove. For exanple -

QUESTION: It's a matter of burden-shifting, and
if they can't conme up with any expl anation what soever
ot her than partisan advantage, that that's a violation of
the - of the duty to govern inpartially. And either there
is no such duty or it is a violation.

MR. KRILL: Justice Powell's standard woul d
require individual legislators to come in and say, here's
why | voted. Here's - here's the - here's the -

QUESTION: Well, do you think - do you think it's
i npossible to prove that race was the predom nant npotive
in a particular redistricting plan?

MR. KRILL: There are standards this Court has

adopted, the G ngles standards for - for making - making
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t hat case, Your Honor. However, | - | think -

QUESTION: Well, I nean, do you have to be a

really tricky, astute, very clever fact-finder to figure

out what was goi ng on here?

MR. KRILL: Well, yes you would, in fact.

I n

fact, I don't think - see how you could. In - in this

case, for exanple, it's inpossible for the appellants’

counsel to even say whether their clients were Santorum

Denocrats or Gore Denobcrats. Both won Pennsylvania in

2000.

QUESTI ON: But agai n, under Justice Powell's

standard, they wouldn't have to do that.

MR. KRILL: No.

QUESTI ON: They woul d just have to say, this is

totally irrational unless you can cone up with an

expl anati on.

MR. KRILL: That - that's correct. Now, voters -

t hey woul d have to believe -

QUESTION: OF course, it doesn't - it doesn't

make much sense to find sonmething justiciable that you

can't possibly devise a renedy for, does it? | nean, to

separate the question of - of whether there's a violation

fromthe question of remedy, as though, you know, we'll -

we'll - we'll cross that bridge when we get to it,

seemto ne very realistic.
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MR. KRILL: Oh, if, in fact, | agree, Justice
Scalia. |If the court ignores the renedial phase that
woul d necessarily follow -

QUESTI ON: But, of course, the remedy woul d be
that redraw district using some neutral criteria.

MR. KRILL: There are no -

QUESTION: That's certainly not an inpossible
st andar d.

MR. KRILL: It is, Your Honor. There are no
neutral criteria. Name a criterion and I'll show you why
it represents a political choice.

QUESTI ON: Hi storical boundaries, contiguity,
conpact ness, maintaining i ncunbents of both parties.
There are lots of neutral criteria available, and any one
of them m ght justify an other - what seened on its face
to be a very wild district.

MR. KRILL: Respectfully, Justice Stevens,
patterns of devel opnent over the last two generations, if
you - if you put themon a - on a map, they |look |ike
splatters of paint on a canvas. They're not pretty.

QUESTI ON: Not as nuch as sone -

MR. KRILL: But -

QUESTI ON: Not as nmuch as the one in Karcher or
the one in this case do.

MR. KRILL: Well, | would point out that -
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QUESTION: Of course, | guess if there are five
different criteria: conpactness, past practice, or
what ever, it's very much a political call which of the
five criteria you decide to - to use.

QUESTION: That's a - that's true, and the only
judicial call is you've got to use at |east one.

MR. KRILL: Well, but - but by saying that - by
designating themas neutral criteria, the judiciary itself
makes a choice and takes that choice away fromthe state
| egi sl atures.

Voters are not automatons in a matrix controlled
by superconputers. Voters continue to matter, and they
continue to prove it in election after election. 1In fact,
they proved it in Pennsylvania in 2002 under this plan.
The 17th congressional district, which the experts
predi cted woul d go Republican did not. Voters and good
candi dates and good issues and good party organi zation
continue to make the difference, just as they did in -

QUESTI ON: How about the rest of their
predi ctions? They got the others right, didn't they?

MR. KRILL: Not quite right.

QUESTI ON: Nobody has to bat a thousand, do they?

MR. KRILL: Well, but we - if - if the plan had
been enj oi ned, we'd never know how right or wrong they

wer e. And - and -
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QUESTI ON: But we do - we do now know, which does
tell us sonmething at | east about their predictive
criterion -

MR. KRILL: Well -

QUESTION: - and - and it is that it - it gets it
wrong in one tine out of 19, was that it?

MR. KRI'LL: Yes.

QUESTI ON: One instance out of 197

MR. KRILL: Yeah.

QUESTI ON: That's not bad.

MR. KRILL: And in - in - in the 6th district, it
was very close. It was a razor-edge race. But voters
continue to pull the candi dates towards thenselves. It's
- voters are not disenfranchised. For exanple, in our 4th
district in western Pennsylvania, the incunbent
Congresswoman is - is a fairly conservative Republican -

QUESTI ON:  Thank you, M. Krill.

Ms. DelLone -

MR. KRILL: Thank you.

QUESTION: We' Il hear fromyou. M. DelLone.

ORAL ARGUMENT OF J. BART DeLONE
ON BEHALF OF RESPONDENTS CORTES AND ACCURTI
MR. DeLONE: That's all right, M. Chief Justice.
M. Chief Justice, and may it please the Court:

The Court should hold that political
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gerrymandering, if it is justiciable at all, violates the
Constitution if and only if the disadvantaged group has
been shut out of a political process as a whole. This is
the standard applied by the Court's unconstitutional vote
dilution cases, and it is consistent with our system of
el ecting Menbers of Congress fromindividual districts.

In a district system such as ours, there are no
statewi de elections for a slate of candi dates. Rather,

i ndi vi dual congressional elections are defined by the
uni que characteristics of each race. That is why
statewi de el ection results offer no meani ngful standard
for judging congressional outcones. It is also why a
proportionality, the idea that sone statew de |evel of
support should entitle a political party to capture sone
speci fied nunber of seats, is inconpatible with the very
idea of districting, and it is why the Court has
repeatedly -

QUESTI ON: But M. DeLone, | - | think our rules
say we frown on people sinply reading their argunents.

MR. DeLONE: Yes, Your Honor, I'msorry. And the
poi nt, Your Honor, is that M. Smth and appellants' plan
will lead the Court to proportionality if - if the Court
does not consistently apply the - the vote dilution
standard that has - has applied in the past. And that

standard is that you have to be shut out of the political
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process -

QUESTION: Well, the - the - tell - answer - [|'1l]
ask you a question and then you will get away from your
prepared argunment.

MR. DeLONE: Thank you.

QUESTION: But the - the - the - in - in ny own
view, not - not the Court's - in - in nmy own view in the
positive discrimnation race cases, | believed -

MR. DeLONE: The - the Whitconmb v. Chavis -

QUESTI ON: The positive discrimnation cases, the
cases that say you cannot draw a racial district, racial
mnority district -

MR. DeLONE: The Shaw Line - the Shaw Line cases?

QUESTI ON: Yes, correct.

MR. DeLONE: Yes, Your Honor.

QUESTION: | said you could, | thought that the
| egi sl ature could do that, primarily because if they could
do that in political party cases, why couldn't they do it
in race cases where it's nmeant to help the mnority?

Well, | lost that. So believing what | thought, doesn't
the reverse hold true? If this Court has found manageabl e
standards to use to control positive discrimnation in
favor of racial mnorities for drawi ng boundaries, then ny
goodness, why can't it find standards to prevent the

Republicans from doing the same thing to the Denocrats or
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t he Denocrats from doing the sane thing to the
Republ i cans?

MR. DeLONE: Because, Your Honor, in the Shaw
Li ne of cases, what they were doing is they were trying to
isolate race fromall other factors, including politics.

QUESTION: And in here, we're trying to - to
i sol ate being a Denocrat or being a Republican -

MR. DeLONE: Yes, Your -

QUESTION: - fromall other factors, because
after all, as Justice Stevens pointed out, they've been
able to come up with no explanation other than we did it
because they're Denocrats.

MR. DeLONE: Well, Your Honor -

QUESTI ON: That's what the word predom nate neans

MR. DeLONE: Ri ght.

QUESTION: - and you'd insist on that show ng -

MR. DeLONE: But, but Your -

QUESTION: - just as you do insist on the
predom nant showing in the race case.

MR. DeLONE: But, Your Honor, assumi ng that to be
correct, there's nothing wong with them saying, we did it
just because they're Denocrats.

QUESTI ON: Ah, vyes, there is, because what's

wong with it is if you carry it to an extrenme with
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conputers, you prevent the nmajority of voters from
securing the mpjority of seats. And that sinple principle
that the majority should govern is the basic principle of
denocracy. So if you find that in the Constitution, it's
just as wrong.

MR. DeLONE: Well, | think you have to - you have
to | ook at what majority you're tal king about, Your Honor.
If - in a districting system you're talking about the
majority in a particular district at a particular tine.

QUESTI ON: Correct. \What we would do is | ook at
the state and we would | ook to see if in the - we could
even give a margin of error. The party that got 53
percent of the votes ended up with 45 percent of the
seats, okay? Objective, contrary to majority rule, and
produced sinply by intentional gerrymandering for no other
pur pose.

MR. DeLONE: But, Your Honor, if you're doing
that, you're - you're - you're going into proportionality.
You're saying, if you' re entitled to a - to a sum -

QUESTI ON: No, no proportionality. Forget the
proportionality. | agree with you a perfectly random
systemwi | | produce 100 Republican delegation, so | agree
with you about that. [|I'monly sticking to the mpjority
rule.

QUESTION: Do - do people always vote for a
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particul ar candi date because he's a Republican or - or -
or she's a Denocrat?

MR. DeLONE: Absolutely not, Your Honor, and that

QUESTION: OF course not. So you can't tell from
t he Republican votes how nmany of those are Republican
votes and how nany of them are, you know, Smth votes or -

MR. DeLONE: Exactly right, Your Honor, and
that's why the idea of conparing any sort of statew de
vote with the districting votes that you actually have is
i nconsi stent with -

QUESTION: Even if that's true, is it not obvious
fromthe configuration of some of the districts, that
t hose who drafted the districts thought they could predict
what they were going to do?

MR. DeLONE: Again, Your Honor, assum ng that
that's correct, there's nothing wong with it.

QUESTI ON:  Oh, okay.

MR. DeLONE: And as far as the - the - what |evel
you conme toin a - in a mjority/mnority consignnent,
Justice Breyer, | think the way that the Bandener
plurality did it, again, applying what this Court has
consistently applied in vote - in the vote dilution cases,
by which | mean the Whitconb v. Chavis |line of cases, is

to say, all right, let's ook at this and see if it's |like
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a diagnostic test, |like a threshold. Have we got a
probl em here where, over tinme, and |I'm not sure how nuch
time, but over a significant anount of tinme, it |ooks |like
the mpjority overall is being consigned in sone way.

But, once you do that, you nust | ook el sewhere,
whi ch i s what Rogers says, Witconb says, all of the - the
vote dilution cases say. You can't ever | ook at el ectoral
results alone. That's never sufficient. Wat you nust
|l ook to is whether or not there's been sonething el se that
has caused a sel f-perpetuating breakdown in the denocratic
process, because as soon as you - and -

QUESTI ON: Do you agree with your coll eague that
there is no need for any neutral justification when you're
drawi ng districts? That it can be done solely for the
purpose - granted it be an attenpt that m ght not succeed,
nobody knows for sure how people are going to vote, but is
it permssible for a legislative body not even to consult
- | mean, the majority of a legislative body not even to
consult another party, not even to take anything into
consi deration except trying to get the maxi mumresults at
the - the election?

MR. DeLONE: Yes, Your Honor. That's
perm ssi ble, and we think that was the whole point of what
we call the racial gerrymandering |ine of cases, that is,

t he Shaw Li ne of cases, where they were saying, okay, we
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have a special category here that relates to race, and
what we're trying to do is define the difference between
race, which is inherently suspect, and which requires
special scrutiny, and politics, which the Court repeatedly
said -

QUESTION: But if you take that position, then
you nust be taking the position, | guess you are, that the
- the holding in Bandener that this was a just -
justiciable issue is just erroneous?

MR. DeLONE: Your Honor, we think that -

QUESTI ON: That's your basic position?

MR. DeLONE: We certainly think that the Court
shoul d take this opportunity to find that - that - that
political gerrymandering is non-justiciable. W think
t hat would be the sinplest and the cl eanest way to frankly
get out of the political thicket.

But - but even if you don't do that, what - what
t he Bandener plurality was doing was sinply applying what
this Court has - has always applied with respect to vote
dilution. And we think it would be kind of strange if the
- excuse ne, Your Honor.

QUESTION: May | ask you this? Do you think the
conpl aint states a cause of action under Justice Powell's
opi ni on i n Bandener?

MR. DeLONE: | heard you ask that before, Your
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Honor .

QUESTI ON: That's why | thought 1'd ask you. You
had fair warning of the question.

(Laughter.)

QUESTION: Don't tell me you didn't read the
opi ni on.

MR. DeLONE: No, no. Yes, Your Honor, | - | - |
think it would, because Justice Powell thought in ternms of
neutral districting criteria and thought there was sone
obj ective reality out there. And frankly, we don't think
there is one, and if you start down the road of el ectoral
results, we submt that -

QUESTI ON: No, no. He doesn't start down the
road of electoral results. He - he focuses on intent,
that it's an intent to use nothing except a non-neutral
criterion in drafting the regulations. And you're
suggesting that's perm ssible. That would not require
counting votes after the el ection.

MR. DeLONE: Wth respect to intent, Your Honor,
we - we think it - it's - you certainly can assune that
there was political intent in a - in a political
gerrymander -

QUESTI ON:  And not hi ng el se.

MR. DeLONE: It - it certainly could be nothing

el se, Your Honor.
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QUESTION: So is this a - an intent of a bare
majority or all of then? What - what - what if -

MR. DeLONE: Well, | think you can presune that
as - as Justice G nsburg pointed out, 42 of 98 in the
Denocratic caucus voted for the plan. | think you can
presunme that they were in sone way -

QUESTION: You can only - that's a matter of
defense. You can't presune that based on the allegations
at the conpl aint.

MR. DeLONE: No, I - | was trying to address
Justice Scalia's question about -

QUESTION: I"'mtrying to get to how you - how you
determ ne intent.

MR. DeLONE: Well, I - | -

QUESTION: Or whether it's based on the mpjority
or -

MR. DeLONE: | - | think you can presune that
what ever the voting, there was sonme political notivation,
and | think you can presune that the political notivation
m ght be different for different groups, different
parties. And - and frankly, we - we don't - we don't have
a problemwith the intent -

QUESTION: Belling the cat. | nmean, it's
wonderful to use intent. How do you find intent? That's

- legislative intent is very hard to determ ne.
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MR. DeLONE: And - and - and | think the intent
woul d be - would different. But it's - you can even
assune that it's political -

QUESTION: Well, how did you find it in the - in
the first racial gerrymandering case? Didn't you find it
partly by | ooking at the shape of that district in North
Carol i na?

MR. DeLONE: Yes, Your Honor.

QUESTION: Didn't that shift the burden?

MR. DeLONE: Yes, Your Honor, you did. But in
the - in the racial gerrymandering cases, you were | ooking
for sonething that was race-neutral

QUESTI ON:  You were al so | ooking for predom nant
moti ve, not what the exclusive notive is, which is the
test that Justice Stevens is - is proposing.

MR. DeLONE: That - that's correct, Your Honor.

QUESTI ON: The - the exclusive notive just is
easier to respond to, because all you got to do is cone up
with one neutral justification and you use the neutral
justifications that the Court identified itself in the
raci al gerrymanderi ng cases, such as contiguity and
conpact ness and so forth.

MR. DeLONE: But again, Your Honor, your - your -
the prem se of your question is that there's sonething

wrong with political notivation.
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QUESTI ON: Correct. That's exactly right. No,
no, the prem se of the - what the question is that there's
a duty to govern inpartially, and that if you have no duty
except partisan advantage, the case is just |like saying,
we're going to pay the majority |egislatures a higher
salary than the mnority | egislatures.

MR. DeLONE: Well, Your Honor, | - | think that
when you're - when you're dealing with a - a political
gquestion like districting, you're - you're - | think no
political party worth its salt is going to be - not think
it's - it's doing what's in the public interest to give
itself as nuch advantage as possi bl e.

QUESTION: It can do that as long as it has sone
other basis for doing it, and that's history what we did
over years and years and years, states have foll owed an
attenpt to get conpact districts, your neighbors are in
t he sanme voting area as you are and so forth, not these
fancy designs that are really a recent product of
politics.

MR. DeLONE: But, Your Honor, in - in all of
these traditional districting criteria, they're basically
used as tools by the political parties to seek what kind
of political advantage they can. And again, we subnit
that that is - is - there's nothing wong with that. And

t he question is whether or not you've been shut out of the
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process, whether sonething else is happening that suggests
that the - the process itself is broken. And if you -

QUESTI ON:  For exanpl e, what would that be?

MR. DeLONE: Well, Your Honor, it's - it's
happened in the past. It's - it's - it's happened with
Reynol ds and Baker, and it's happened with -

QUESTI ON: But that isn't gerrymanderi ng.

MR. DeLONE: No, it isn't, but it's the kind of
br eakdown -

QUESTI ON: You're saying there's no
gerrymandering unl ess there's sonething el se.

MR. DeLONE: Yes.

QUESTI ON: Which is to say there's no such thing
as cogni zabl e political gerrymandering, period.

MR. DeLONE: | - | think what the Bandener
plurality was trying to do was to | eave the door slightly
ajar for sonmething that, frankly, in our political system
is too resilient to - to allow to happen, but it's
concei vable that it could happen. And frankly, we think
that it's strange to try and change the - the standard,
which is well established in this Court's jurisprudence,
just because the political systemdoesn't allowit to
occur.

And we think that once you go down the road of

el ectoral results, you go down the road of
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proportionality. And the - the references that - that
appel l ants' counsel keep making to majorities are
statewide mpjorities, and that is proportionality. That
is a political judgenent, and we believe that the Court
has properly rejected that and the Court should continue
to apply the unconstitutional vote dilution standard and
that that - if - if they find that it's justiciable at
all, and that the easiest and sinplest thing for the Court
to do is to find that political gerrymandering is in fact
unconstitutional - excuse me, non-justiciable as a matter
of | aw.

QUESTI ON:  Thank you, M. DeLone.

M. Smth, you have two m nutes remaining.

REBUTTAL ARGUVENT OF PAUL M SM TH
ON BEHALF OF THE PETI TI ONERS

MR. SM TH: Thank you, M. Chief Justice. Let ne
start off by saying | do think that our conpl aint
satisfies the standards of the Powell opinion in - in
Bandener that it alleges that partisan maxim zati on was
the sole driving force behind this map. And indeed, we
had the opportunity in the district court, because of the
one person, one vote problem for the state to conme in and
try to cone up with sonme justification for their |line-
drawi ng other than partisan maxi m zation, and the district

court found as a fact in that trial that the map

55

ALDERSON REPORTING COMPANY
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

jettisoned every criterion that this Court ever identified
in Karcher, other than partisan maxi m zation.

QUESTION: | take it the results you' re urging on
us would require us to supervise local entities, city
councils, boards of supervisors -

MR. SM TH. They -

QUESTION: - water districts.

MR. SM TH. They - they - they as well can
violate the constitutional rights of the people who |ive
in those jurisdictions, Your Honor.

And | et me just address the - the question of
whet her it makes sense to wait and see how the el ections
come out and see whether there is, in fact, this anti-
majoritarian effect fromthe |ine-drawing. One of the
real practical problenms with that is that the |ines
thenmselves in a - in an extrene gerrymander |like this, can
- can effect the statew de aggregate vote totals
t hensel ves.

You saw that right here where, in - with the
hi story of votes very evenly divided in a - in a bal anced
map through the '90s, a court-drawn map. Suddenly with
this gerrymander you had five Republicans running
unopposed, you had a nunber of the Denpbcratic incunbents
defeated in the primaries because they squared off -

QUESTION: | guess if it were the constitutional
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rule, the party could adjust and try to run strong
candi dates, even in overwhel m ngly Republican districts.

MR. SMTH. Well, | suppose that that is in fact
the case, but you can't assune that the - the vote totals
under a gerrymander are independent of the effects of
that. First of all, if they pair the incunbents, they're
just not there to run anynore, and there's a substanti al
di stortion caused by the nmap.

There was sonme di scussion by M. Krill of
judicial races as the - the test of - of partisan bal ance
in the map because the - the supposition was that judges,
when they run, don't have any great personal magnetism I
guess. But he didn't nmention the - the race that was
cited in our reply brief, which - this was 2003 - where
M. Bayer ran as a Denpcrat, got 52 percent of the votes
statew de, and carried six out of the 19 districts. That
is an indication of the basic fundanmental packing and
cracking that's in the map, and is in fact a form of
severe discrimnation, making sonme voters' votes count
much nore forcefully than others.

Thank you, M. Chief Justice.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Smth
The case is subnmtted.

(Wher eupon, at 12:07 p.m, the case in the

above-entitled matter was submtted.)
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